
97-0003257

The Deputy Secretary of Energy
Washington, DC 20585

October 16, 1997

The Honorable John T. Conway
Chairman
Defense Nuclear Facilities Safety Board
625 Indiana Avenue, NW, Suite 700
Washington, DC 20004

Dear Me.~C\~
This is in response to your September 15, 1997, letter concerning the Department's
administration of contracts at several of its field sites. Specifically, your letter
forwarded questions that addressed procedures and mechanisms for field sites to
ensure the satisfaction of contractual safety requirements. I am pleased to forward
the enclosed responses to the Board's questions. These responses we~e prepared
and submitted by the eight field offices specifically identified in your letter.

We look forward to a continuing dialogue with you and the other Board members
a~. we press ahead with our comprehensive contract reform initiative and
implementation of integrated safety management. Should you need additional
information on this matter, please do not hesitate to contact me.

With best wishes,

Sincerely,

~
Elizabeth A. ~ler
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Albuquerque Operations Office

DATe: October 10, 1997

REPLY TO; OMD

SUBJECT: Response To The Defense Nuclear Facilities Safety Board Questions
.On Contract Administration

TO: Richard Crowe, Director, Safety Management Implementation Team

Attached is the Albuquerque Operation Office (AL) response to the questions
outlined in the Defense Nuclear Safety Board letter concerning DOE
contracting practices· as requested in your letter dated September 22, 1997.
This response addresses AL contractint} policies and practices in regard to tlie
management of work safely; the DOE review and approval of safety control
measures and protocols at AL sites; remedies to potential contract violations;
and the questions concerning the AL approved authorization agreement.

I look forward to a continuing dialogue with the Board as we progress with
implementation of the Department's comprehensive contract reform and
integrated safety management initiatives. Should you need additional
information on these topics, please do not hesitate to contact me.
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Inlow

Bruce G. Twining
Manager
Albuquerque Operations Office
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Background

Contracting authority for U. S. Department ofEnergy (DOE) is vested in the Secretary of
Energy. The Secretary ofEnergy has delegated this authority to the Procurement Executive,
who, in-turn, has re-delegated this authority to the Albuquerque Operations Office (AL)
Manager as the Head of Contracting Activity (HCA) for those facilities under the cognizance of
AL. The HCA makes formal Contracting Officer appointments within the AL organizations.
These formal contracting officer appointments are specific to qualified individuals primarily in
the Contracts and Procurement Division (CPD) and the Area Offices. CPD is primarily
responsible for the execution (i.e., award) of management and operating (M&O) prime contract
documents, and the Area Offices are primarily responsible for the administration of the executed
M&O contract documents. In general, a single line of authority relationship between the
Manager and his Area Office Managers applies. The Area Office Manager, has direct access to
the AL Manager on any matter. However, the AL Assistant Managers are authorized to issue
to the Area Office Managers, policy and directives on matters within their assignments or
functions. Lines of communication and direction between AL and the M&O contractors are
principally through the Area Offices. The AL Manager serves as contracting officer for the AL
M&O contracts. Area Office Managers are in-turn appointed as contracting officer for
administration of the contract. The Area Manager is responsible for the site operations and the
resolution of problems that occur in most areas of their site. Part of this responsibility is to
accomplish the annual appraisal of performance by the M&O contractor. The AL appraisal
process for the Kansas City Plant and Pantex Plant is pursuant to an award fee Performance
Evaluation Plan that is developed in partnership with the M&O contractor and includes
Performance Based Incentives for discrete portions of the work that can be objectively
evaluated. The Los Alamos National Laboratory (LANL) and Sandia National Laboratories
(SNL) are annually evaluated by AL in accordance with annual appraisal plans developed in
partnership with the M&O contractors. The Labs typically provide a self-assessment that will
be considered by AL in the evaluation process.

A. Contracting Policy and Practices

At. On what basis does the Contracting Officer decide which DOE requirements
(other than laws and regulations) and standards should be imposed by contract?
In terms of the DEAR Clause entitled "Laws, regulations, and DOE directives,"
48 CFR § 970.5204-78, how is "List B" initially arrived at for a given contract?

RESPONSE:

Each AL contract will contain this DEAR clause that defines how requirements and
standards are imposed for that particular contract. List B includes all applicable DOE
directives and requirements. Applicability of a DOE directive is stated in the
applicability, scope and purpose section of the directive, which is drafted by DOE
Headquarters and AL Offices of primary interest. For non-ES&H directives, the AL
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office of primary responsibility makes an initial determination of applicability which is
then forwarded to the M&O contractor for evaluation and implementation. Final
disposition/implementation of these requirements is negotiated between the contractor
and AL.

ES&H directives are evaluated by DOE and contractor subject matter experts and line
management personnel to determine their appropriateness to each sites List B. This
evaluation is conducted through the use of three processes:

3 The StandardslRequirements Identification Document process (SlRIDs) is used
at the Pantex Plant.

The Work Smart Standards (WSS) Process is used at Los Alamos National
Laboratory.

The Directives process (DOE Order 251.1) is used at the Kansas City Plant and
the Sandia National Laboratories.

These processes result in a recommendation, including the basis for the
recommendation, to the Contracting Officer for modifications to ES&H requirements in
List B. The Contracting Officer may also many unilateral changes to the List B as
needed. In taking such action, the Contracting Officer will notify the contractor in
writing of the intent to revise the List B, and allow the contractor 30 days to assess the
impact associated with the revision. Based on an analysis of the impacts, the
Contracting Officer and the contractor will negotiate and agree on any changes
regarding work scope and/or costs, prior to the unilateral changes becoming effective.

A2. How does the Contracting Officer become informed regarding the safety
requirements of a contract?

RESPONSE:

Newly developed or modified safety requirements which impact AL sites are reviewed
by DOE subject matter experts and discussed with line organizations and the
Contracting Officer to ensure early involvement and awareness prior to integrated safety
reviews.

Reviews performed by DOE subject matter experts result in recommendations and are
conducted prior to establishing and/or modifYing safety requirements under the contract
(as described in the answer to Question AI.). The Contracting Officer reviews the
recommendations and discusses their basis with line and subject matter experts to
enhance his/her understanding of safety requirements under the contract.

2
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A3. By what processes or procedures does the Contracting Officer become aware that
contract safety requirements have been violated or have not been adequately
implemented?

RESPONSE:

The AL Manager, is responsible and accountable for ensuring the safety of operations at
all AL government-owned facilities. Safety violations are reported through various
means contingent upon the types and magnitude of the violation. Specific
responsibilities for reporting safety violations are further detailed among AL contractors
and AL organizations (Area Office, Mission, and Institutional) to ensure the AL
Manager is well-informed on the safe performance ofwork.

~ The AL contractors are required to perform self-assessment activities and self­
identify safety and performance deficiencies. Safety violations are reported to
the Contracting Officer (via the established organizational hierarchy) through the
Occurrence Reporting and Processing System, Price Anderson Amendments Act
(PAAA) non compliance tracking system and through contractor self-assessment
activities.

The Area Office organizations are the on-site DOE representatives and provide
day-to-day management and oversight of the AL M&O contractors.
Specifically, the Facility Representatives monitor day-to-day activities and report
safety violations to the Administrative Contracting Officer. The Administrative
Contracting Officer then initiates appropriate actions.

The mission organizations monitor operational performance in the areas of
national defense, environmental management, and science and technology
(through periodic appraisals, assessments, technical assistance visits,
surveillances, program reviews, etc.) to ensure work is performed safely and
report their results to the Contracting Officer.

The institutional organizations provide oversight ofM&O contractors with
special emphasis on occupational safety and health, environmental protection,
nuclear safety and environment, safety and health. This oversight includes
analysis of Area Office and mission organization information, such as accident
investigations, emergency notification, and Price Anderson Amendments Act
notice ofviolation. Results from institutional organization oversight are
reported to Area Office, mission organizations, and the Contracting Officer.

The combination of these organizations and activities provides timely information to the
Contracting Officer and ensures that he/she is well-informed with regard to the safe
performance ofwork.
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A4. What courses of action are available to the Contracting Officer to (a) penalize
noncompliance with contract safety requirements, (b) ensure that noncompliance
is promptly corrected, or (c) reward a high level of compliance?

RESPONSE:

The sanctions available to the Contracting Officer for penalizing noncompliance and/or
poor performance through the contract include: 1) the ability to disallow costs pursuant
to contract provisions, 2) the Departmental decision to compete a contract in lieu of a
contract extension to the incumbent contractor, and 3) the termination of all or part of
the contract. In addition, the Pantex Plant and Kansas City Plant M&O contracts allow
for a reduction or withholding of award fee at the discretion of the DOE AL Manager.

In addition to the above, and under DEAR 970.5204-2, the Department has the right
" ...at any time, the contractor's acts or failure to act causes substantial harm or an
imminent danger to the environment or health and safety of employees or the public, the
Contracting Officer may issue an order stopping work in whole or in part....".

Other sanctions are available to the Department under the Price-Anderson Amendments
Act (PAAA). That Act authorizes the Department to issue notices of violation and to
assess civil and or criminal penalties when a contractor violates a nuclear safety
regulatory requirement.

Actions taken to address contractor noncompliance vary commensurate with the
magnitude of the noncompliance. Actions could range from imposing contractual
remedies specifically identified in the contract to written or verbal communication which
identifies the contractor's failure, and DOE's expectations for corrective actions. DOE
follow-up of resulting corrective actions would also vary contingent upon the magnitude
of the noncompliance. In cases were PAAA violations are identified, fines may be levied
until corrective action is determined to have taken place. Other types offollow-up
might include adding or modifying contract performance measures and incentives;
submittal and approval of formal implementation plans and milestones; increased
monitoring or assessment; or a combination until corrective actions have been completed
and verified.

Pantex Plant and Kansas City Plant contracts contain performance based incentives
which provides a process for the Department to monetarily reward the contractor for
exemplary performance in specifically defined areas.

4



Albuquerque Operations Office
Response to DNFSB

October 10, 1997

A5. When contract safety requirements are violated or improperly implemented, who
bears the cost burden of the corrective actions?

RESPONSE:

Costs of corrective actions resulting from safety requirement violations or improper
implementation may be disallowed (see answer to Question A4.). The determination by
the Contracting Officer as to the allowability of such costs is made based on a complete
investigation of the facts concerning the causes of the safety requirement violation or
improper implementation, including the contractor's conduct. This includes such
considerations as to the extent of the violation, past performance history and
actuaVpotential consequences. In some circumstances, the government might consider
formal legal action (other than those remedies available under the contract) against the
contractor.

A6. What corrective actions can a Contracting Officer take when some term or
condition of a formal Authorization Agreement is violated? When other mutually
agreed-upon safety terms and conditions are violated?

RESPONSE:

AL has not completed institutionalizing requirements and guidance for establishing and
implementing authorization agreements. AL's intent is that each authorization
agreement will be contractually binding. AL' s current M&O contracts provides for
contractual remedies for failure to comply with contract requirements. (see answer to
Question A4.).

A7. What are DOE's safety training and qualification requirements for Contracting
Officers who are responsible for defense nuclear contracts?

RESPONSE:

Contracting Officers must meet certain educational requirements identified by the Office
ofFederal Procurement Policy to qualify for designation as a contracting officer (See
Federal Acquisition Reform Act of 1996, P.L. 104-106, and FAR 1.603). There is no
specific requirement for safety training and qualification. However, DOE G 450.4-1
(draft, July 1997) states that line management at all levels, including the Head
Contracting Authority, possess the necessary Knowledge Skills and Abilities to fulfill
their safety responsibilities. One purpose of the ISMS guide is to assist the Contracting
Officer in reviewing and approving contractor ISMS. The guide also notes that all
managers who perform a safety function must be trained sufficiently to enable them to
fulfill their responsibilities. Head Contracting Authority responsibilities for safety are
met largely through the imposition of contract requirements and effective administration
and oversight ofcontract performance.
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A8. What staff support, technical and legal, is provided to the Contracting Officer on a
day-to-day basis with respect to contract compliance issues that involve safety?

RESPONSE:

The AL Contracting Officer has a cadre of mission and institutional staff available at the
Area Office and Operations Office (see answer to Question A3). The mission
organizations staff provide coverage in the areas of national defense, environmental
management, and science and technology. The institutional organizations provide
support in the areas of contract administration, human resource management, legal,
occupational safety and health, environmental protection, physical security, nuclear
safety. In addition, Department corporate resources (such as the Department's Core
Technical Group) are available to contracting officers, which can provide additional
support.

In recent years, there has been an increase of participation (both volunteered and
solicited) from members of the industrial community. These efforts have been fostered
by benchmarking activities, voluntary protection program, and transition to industrial
standards.

B1. Referring to Figures 10, 11 and 12 and paragraph 3.3.2.4 ofDNFSBITECH-16,
what safety planning processes and sets of safety control does DOE tightly control,
which less so, and what is the rationale for the demarcation?

RESPONSE:

The DOE control of safety planning processes and controls is commensurate with the
importance of the work activity to the DOE mission, as well as the risk of hazards
affiliated with site/facility's work activities. This rationale enables the DOE to focus
resources and attention on those mission-critical activities that pose the greatest risk in
terms of safety (public, worker, and environment). In terms of the TECH-16 figures,
the DOE tightly controls safety planing and controls pertaining to public safety and takes
a graded approach on other categories as explained below.

DOE expectations for safety planning and controls are defined in DOE Orders 5840.23,
.22, .21, and AL Supplemental Directive 5481.1B. These DOE Orders require analyses
be conducted which are then used to derive operating controls.

The DOE tightly controls planning and controls associated with environmental impacts,
nuclear explosive operations, nuclear facilities, nonnuclear high hazard, and some
moderate hazard facilities. At the site level,environmental impact statements and
environmental assessments are reviewed and approved by DOE. Nuclear explosive
operations are required to have a safety analysis of both the facility (DOE Order
5480.23), and the activity (DOE Order 452.2A). In addition, these operations have
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derived Technical Safety Requirements (DOE Order 5480.22), Operating Safety
Controls (DOE Order 452.2A) and an Nuclear Explosive Safety Study (NESS).
Facilities categorized as nuclear facilities require Safety Analysis Reports (DOE Order
5480.23) and Technical Safety Requirements (DOE Order 5480.22). Radiological,
nonnuclear high hazard and some moderate hazard facilities are required to have Safety
Assessments (AL SD 5481.1B) and Operating Safety Requirements (OSRs) as directed
by DOE. Nuclear facility modifications/changes that may impact the approved safety
basis is controlled by the Unreviewed Safety Question (USQ, DOE Order 5480.21)
under the facility configuration management program.

The DOE may decide to require a more rigorous safety analysis commensurate with
various factors (such as, past safety performance, importance of the work activity,
potential for significant consequences, etc.) The DOE requires the contractor to
perform some level of safety analysis for all facilities/operations.

B2. What processes and means does DOE use to communicate acceptance of
contractors' work-specific safety plans for hazardous work?

RESPONSE:

AL processes and means of communicating acceptance include, but are not limited to:
execution of the contract, approval of site integrated safety management system .
descriptions and implementation plans, approval ofwork smart standards and S/RIDs,
future authorization agreements, safety and hazard evaluation reports, approval of
SARs/TSRs, operational readiness reviews, readiness assessments, site
integration/control boards, facility representative reviews, observation reports, and line
management ES&H oversight.

One of the intended purposes of the Authorization Agreement is to provide a reference
list of the documentation that provide the " ...work specific safety plans for hazardous
work. ..". Therefore, the acceptance criteria to "... evaluate the adequacy of the terms
and conditions in Authorization Agreements..." will be those criteria used in the specific
DOE process that generated that "work specific safety plan." For example, if an
authorization agreement references a Safety Analysis Report, together with the
associated Technical Safety Requirements, then the acceptance criteria for the AA are
those used in the SAR/TSR approval process.
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B3. "Authorization Agreement" has been defined in DNFSBrrECH-16 as a
documented agreement between DOE and the contractor for facilities in which
hazardous work is performed that requires preventive and/or mitigative safety
measures to ensure protection of the public, workers and the environment. With
respect to such agreements:

(a) What referenced standard will be used by DOE to evaluate the adequacy of
terms and conditions in Authorization Agreements for protection of (a)
public health and safety, (b) worker safety, and (c) the environment? How
will this frame of reference be tied to the requirements of DEAR clause
970.5204-78?

RESPONSE:

The requirements for protection of public health and safety, worker safety, and the
environment are incorporated into the M&O contract and are determined through the
StandardslRequirements Identification Document process (SIRIDs), the Work Smart
Standards (WSS) Process, or the Directives process (DOE Order 251.1). Authorization
agreements are subject to the requirements in the contract ( such as List B, DEAR
clause 970.5204-78). DOE is currently institutionalizing guidance and criteria for
authorization agreements which will provide a standard for formalized evaluation of
authorization agreement contents.

(b) Where control measures consist of commitments to a contractor's manuals
of practice, are such manuals subject to DOE review and approval and
DOE compliance oversight actions?

RESPONSE:

AL does not generally approve contractor "manuals of practice", policies, directives, or
procedures. AL concurrence or acceptance may be required in instances where a
contractor document is required as part of an implementation plan (rule or DOE Order)
or contractor documents which are included as an operating standard in the contract.
All contractor documents are subject to review during Integrated ES&H Oversight
evaluations, surveillances, readiness reviews and assessments, and technicaUoperational
awareness activities.
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(c) What level of review and approval does DOE plan for authorization protocols less
formal and extensive than Authorization Agreements made a part of the contract?
In the answer, consider (a) site-wide controls, (b) facility controls, (c) activity
controls, and (d) task controls. At what level does the DOE role become one of
inspection rather than prior review and approval?

RESPONSE:

Work authorization typically occurs at various levels in a hierarchy: Mission, Program,
Project, Facility, and Activity/Task levels. DOE authorizes work at the Mission,
Program, Project, and Facility levels. The Albuquerque Operations Office (AL), the
Office ofDefense Programs and the Office ofEnvironmental Management provide
authorization of mission level work. AL, through various programmatic and budgetary
documents, as well as the contract, authorizes the conduct of specific program and
project work. For Category 2 nuclear facilities, radiological facilities, and moderate
hazard chemical/industrial facilities, AL authorizes work through the completion of an
Operational Readiness Review or Readiness Assessment, as appropriate. For low
hazard facilities, the contractor authorizes work. AL does not authorize work at the
Activity/Task level; this is accomplished by the contractor. Thus, activity or task level
controls are addressed by the contractor. AL is still developing criteria for determining
the level ofwork authorization which is best suited for application ofthe Authorization
Agreement.

Site-wide controls are/will be developed as part ofthe commitments described in the
various contractor's ISMS description document and are subject to AL review and
approval. These will be developed through the StandardslRequirements Identification
Document process (SlRIDs), the Work Smart Standards (WSS) Process, or the
Directives process (DOE Order 251.1) and are added to the contract. Facility level
controls are specified in the required authorization basis documentation, which are
approved by either Defense Programs, AL or AL Area Offices, depending on the hazard
category of the facility, and are reviewed and verified through Operational Readiness
Reviews or Readiness Assessments. Nuclear Explosive Safety protocols are currently
approved by Defense Programs

Activityltask controls do not generally receive prior AL approval, but are subject to
review (inspection) during ORRs, RAs, Integrated ES&H Oversight evaluations,
surveillances, facility representative monitoring and technical/operational awareness
activities.
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(d) Once DOE has reviewed and approved an authorization protocol, will there be a
clear assignment of responsibility within DOE to ensure that the processes and
controls contained in the protocol are observed by the contractor? To whom will
this responsibility be assigned?

RESPONSE:

AL has not yet developed a protocol for Authorization Agreements. Assignment of
responsibilities will be part of the development of this protocol and documented in the
AL Level II Functions, Responsibilities, and Authorities Manual (FRAM).

Development of an AA protocol or the development and use of AAs will not change
DOE/AL roles for the execution of safety oversight responsibilities. For example, day­
to-day oversight will be accomplished by the Area Offices using such mechanisms as
Facility Representatives. AL will utilize programmatic, institutional, and technical
subject matter experts in both a program management and support role as well as an
Integrated ES&H oversight role.

B4. The terms and conditions of the Authorization Agreements executed for Pantex
(W69) and for the Lawrence Livermore National Laboratory (B332) do not
contain commitments to key safety management programs, for example~
operational safety procedure review and approval, radiation control, maintenance,
and emergency response. How will DOE ensure that the contractual safety
requirements (i.e., List A and List B) for these programs are implemented?

RESPONSE:

Authorization Agreements are subject to the requirements in the contract (List B) as
specified in DEAR clause 970.5204-78, making it unnecessary to reiterate them in the
authorization agreements. The contractor commits to meeting the requirements of "key
safety management programs" through acceptance and execution of the requirements
(List B) in the contract and through their participation in the requirement selection
process [(StandardslRequirements Identification Document process (SIRIDs), the Work
Smart Standards (WSS)Process, or the Directives process (DOE Order 251.1»)]. AL
will ensure that these contractual safety requirements (List B) are implemented through
ORRslRAs, Integrated ES&H Oversight evaluations, Facility Representative
monitoring, surveillances, and technical/operational awareness activities.
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General

CI. What is the status of the implementation of DEAR clauses 970.5204-2 and
970.5204-78 at your site?

RESPONSE:

Implementation of these clauses may vary from site to site depending on when the
clauses were actually incorporated into the contract. These clauses are included in the
new DOElUniversity of California contract which covers Los Alamos National
Laboratory. These clauses are part of the FY98 fee and scope negotiation objectives for
the M&O contracts' for the Kansas City Plant, and the Pantex Plant. Sandia National
Laboratories will be incorporated through a separate negotiation process. Incorporation
of these clauses into AL contracts is targeted to occur on or before December 31, 1997.

C2. Do you anticipate any difficulty ensuring that the DEAR clauses and contract
requirement flowing therefrom are carried through into subcontracts?

RESPONSE:

AL anticipates no difficulties since all of AL's M&O contractors have mature
subcontract purchasing systems that will ensure the flowdown of prime contract clauses
that requires application of the ES&H requirements in subcontracts. All M&O contracts
also contain the clause DEAR 970.5204-22, "Contractor Purchasing System (OCT
1995)" that governs their subcontract purchasing policies and procedures which require
approval by DOE, and DEAR 970.5204-44, "Flowdown of Contractual Requirements to
Subcontracts (FEB 1997)" which stipulates clause flowdown requirements to
subcontracts.

C3. Does the Authorization Agreement at your site require the contractor to notify
DOE when the contractor self-identifies a violation of the Agreement?

RESPONSE:

The W69 Authorization Agreement includes this requirement. The W69 Authorization
Agreement section 6.7 states, " ...MHC shall report to the DOE Contracting Officer or
to the cognizant Amarillo Assistant Area Manager any violation or potential violation of
this agreement and the actions taken to bring the operations to a safe and stable
condition...".
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C4. All approved Authorization Agreements lack a commitment to a contractor
self-assessment and corrective action program. Why is this so in your case?

RESPONSE:

Self-assessment and corrective actions program requirements are management system
requirements which apply to all activities. As such they are required under the operating
contract per inclusion of 10 CFR 830.120, DOE Order 5480.19, and Pantex Plant
General Information Document (GID). The W69 is subject to the controls and
requirements established in the contract as well as those contained in the authorization
agreement, making it unnecessary to reiterate self-assessment and corrective action
requirements. In addition, the W69 authorization agreement did include specific
requirements and conditions for corrective actions (reference section 6.7).

C5. Is there an incentive clause in the contract addressed specifically to performance
of work in conformance with an Authorization Agreement?

RESPONSE:

The W69 Authorization Agreement itself does not contain an incentive clause. The
Authorization Agreement was issued pursuant to Contract DE-AC04-91AL65030,
making performance to the agreement part of the award fee determination. In contracts
which contain incentive provisions, AL incentivizes the accomplishments of work
performed "safely", rather than compliance to a specific Authorization Agreement.

Site Specific

C6. "The W69 Authorization agreement cited the BIO and CSSM as the authorization
basis rather than a SAR, BAR, TSR, OSC, and NESRS as specified in 452.2. Bow
does this approach comply with the Order?"

RESPONSE:

DOE Order 452.2A (4.c.l.d.l) requires that a SAR be prepared in accordance with
DOE Order 5480.23 for facilities used for nuclear explosive operations. DOE Order
5480.23 allows for an implementation period to develop compliant SARs. This Order
requires that an interim authorization basis (referred to as a BIO) be developed and
approved to allow continued operations while the safety analysis is being upgraded to
the current Order expectations. The Critical Safety Systems Manual (CSSM) serves a
similar purpose to the BIO for TSRs.

The underlying principle of the Order is to ensure that nuclear explosive operations (and
associated facilities) are analyzed for hazards and the results of the analysis are used to
design the operation. The SS-21 process used for the W69 drives this underlying
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principle. This intent was met for the W69 even though the documentation had different
labels.

An authorization agreement is a useful tool for specifying the basis DOE used to
authorize operations. Its value is particularly realized in situations like the W69 startup
where there are multiple documents and reviews. The authorization agreement pulls it
all together to clearly communicate to the contractor what the basis is and what
commitments must be executed to remain within the authorization basis.

C7. "The W69 AA cited an ABCD in lieu of using the TSRs, OSCs, and NESRs. Will
all future AAs include an ABCD?"

RESPONSE:

An Activity Based Control Document (ABCD) is a new tool developed at Pantex Plant
to help pull all of the controls together for a particular activity. The purpose of an
ABCD (as envisioned by the new Integrated Safety Process (ISP)) is to link together
controls from various documents for a specific activity. As specified in DOE Order
452.2A, a separate analysis is performed for specific nuclear explosive operations from
the facility safety analysis. Each of these analyses results in derived controls. Process
specific controls are labeled OSCs and NESRs, facility controls are labeled TSRs. As
we began to implement this approach, we encountered difficulties. The ISP process has
clarified some of the issues. What had in the past been referred to as "facility analysis"
is now referred to as generic analysis and results in derived controls that are common to
the set of operations that might be performed in a given facility. The process specific
analysis will result in derived controls that are unique to the specific process being
analyzed. The labeling of the resultant controls as TSR, OSC, or NESR is not
important. The linkage of the control to the hazard, consequence, and analysis is
specified in the document.

The ABCD allows the set of controls applicable to an operation to be defined. It is used
to combine the appropriate "common" controls with the appropriate "unique" controls
for a specific operation or set of operations. The ABCD is not intended to replace the
documents that analyze and derive the controls (e.g. SARlTSR, HARlNESR) rather to
point and reference to these documents to form a complete (integrated) authorization
basis for an operation. AL has not committed to the preparation of ABCDs for all
future AAs at this time. An ABCD may be required to define the DOE authorization
basis accurately and completely, (particularly for weapons operations). However, there
will be operations where a single document is all that will be required to define the DOE
authorization basis, thus obviating the need for an ABCD to integrate multiple
documents.

The W69 AA was a prototype for an authorization of an operation that spanned several
facilities. In the Pantex submittal for ISMS, Pantex also proposed that some operations
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be covered by authorization agreements that cover multiple operations in a single facility
(e.g. special purpose bays). In this example, the authorization basis cited in the AA
would likely be the analysis and derived "common" controls and no ABeD would be
cited.

D. Contract Violations and Remedies

The use of the tenn "violation", is ambiguous and therefore problematic. In the response to
the following questions AL has interpreted "violation ", to mean a noncompliance with a
contractual provision.

D1. A contractor conducts an Operational Readiness Review (OR) prior to
commencing a significant operation involving nuclear materials. It becomes
apparent that the ORR was premature and will have to be repeated after
corrective actions have been taken. The contract requires the contractor to follow
applicable DOE orders and other guidance governing the conduct of ORRs.

In this scenario:

a) Has the contractor violated a term of the contract?
b) What contractual remedies or sanctions are available?
c) Who in DOE is responsible for taking contract actions?
d) Does DOE or the contractor bear the unnecessary added expense of the
ORR?

RESPONSE:

a) DOE Order 425.1 states that " .....DOE line management shall ensure the
contractor's plan-of-action specifies the prerequisites for starting the responsible
contractor's Operational Readiness Review .....". In this scenario the contractor
took appropriate actions by terminating the ORR, when problems were
identified. The contractor was in parallel with DOE expectations and has not
violated the terms of the contract.

b) In this scenario contractual remedies and/or sanctions do not apply. However, if
the contractor has a history ofthese types of problems DOE would perfonn a
review of the contractor Readiness Assessment Program to ensure future success
in the conduct of contractor ORRs.

c) The Contracting Officer (AL Manager) and/or his authorized representative
would take any necessary action commensurate with the severity of the issue.

d) In this scenario the costs incurred by the M&O contractor for the ORR would
likely be considered allowable.
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D2. A fire occurs at a facility. An investigation concludes that the fire was caused by a
failure of the contractor to meet fire protection requirements in the contract.

In this scenario:

a) Is the contractor in violation of the contract?
b) What contractual remedies or sanctions are available?
c) Who in DOE is responsible for taking contract actions?
d) Who pays for repairing the damage caused by the fire?

RESPONSE:

a) The failure of the contractor to meet fire protection requirements in a contract is
not the sole determining factor in establishing if there was a contract violation.
DOE requires contractors to meet Improved Risk criteria similar to the
relationship between private sector industry and an insurance company. Where
the private sector controlling mechanisms are the premiums, the DOE establishes
acceptable levels of risk. Thus the term fire protection does not suggest that a
fire will or will not occur but rather that consequences and probabilities be
defined and controlled. Causal factors that lead to fires are not limited to one of
compliance violations but could include failure to follow administrative controls,
design deficiencies, and/or misinterpretation and misapplication of a specific
requirement. Single, failures such as missing one monthly testing requirement,
when all others were conducted timely would technically be a violation of fire
protection requirements, but might not be appropriate for a contractual remedy.
The determination ofwhether a violation of the contract occurred would follow
a complete investigation of the facts.

b) See answer to Question A4.

c) The Contracting Officer (AL Manager) and/or his authorized representative
would take the appropriate action commensurate with the severity of the issue.

d) See answer to Question AS.
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D3. A contractor is found to be in violation of 10 CFR Part 835 (Radiation Protection)
and a civil penalty is imposed for the violation.

In this scenario:

a) Is the contractor also in violation of the contract?
b) Will contract remedies also be invoked for the violation?
c) Will the civil penalty impact financial incentives under the contract?
d) Who bears the cost of correcting the conditions leading to the penalty?

RESPONSE:

a) Price Anderson Amendments Act (PAAA) Nuclear Safety Rules, such as 10 CFR
Part 835, "Operational Radiation Protection," are independent of DOE
Management and Operating (M&O) contracts, and applicability, compliance and
enforcement are matters of federal law. AL M&O contracts contain the PAAA
indemnity clause and specifically incorporate by reference these nuclear safety
rules. Consequently, a PAAA notice ofviolation with civil penalties may also
result in a contract noncompliance.

b) See answer for Question A4.

c) The civil penalty is independent of a potential financial incentives of the contract.
However, performance based contracts may contain specific criteria that evaluates
the frequency ofviolations and severity of each violation. The evaluation of
contract performance criteria, during the contract performance period, may lead to
the reduction of award fees.

d) See answer for Question A5.

D4. A contractor receives DOE approval of an Authorization Agreement (AA) for a
facility. The AA is made a contractual requirement. Later, it is discovered that
important safety terms of this Agreement have been violated.

In this scenario:

a) What contractual remedies or sanctions are available?
b) Who in DOE is responsible for taking contract actions?

RESPONSE:

a) See answer for Question A4.
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b) The Contracting Officer (AL Manager) and/or his authorized representative
would take any necessary action commensurate with the severity of the issue.

D5. A contractor is found not to be following its own work practices and procedures.
These practices and procedures are not explicitly referenced in the contract, but
are needed to implement DOE Orders which are required by contract.

In this scenario:

a) Is the contractor in violation of the contract?
b) What measures could be taken to bring the contractor into compliance
with its own practices and procedures?

RESPONSE:

a) In most cases, AL allows the contractor to develop their own procedures for
conducting work and expects that contractor work practices are consistent with
these procedures to meet AL's expectations. These procedures are not explicitly
referenced in the contract, nevertheless, the contractors overall conduct would
be measured in accordance with the terms and conditions ofthe contract,
including compliance with DOE Orders.

b) Contractual action taken by the DOE would be relative to nonimplementation of
the contractual commitment, not the failure to follow internally derived
procedures and practices. DOE can invoke contract sanctions and provisions for
nonperformance of contractually binding requirements and performance as stated
in the answer to Question A4. Failure ofthe contractor to follow internal
procedures and practices would be identified in oversight activities (see answer
to Question A3.) and follow-up would be commensurate with the magnitude of
noncompliance.
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D6. A contractor provides an implementation plan for a safety order listed as a
requirement in the contract. During a DOE review at a later time, it is discovered
that the contractor has not lived up to the terms of the implementation plan.

In this scenario:

a) Has the contractor violated a term of the contract?
b) What contractual remedies or sanctions are available?
c) Who in DOE is responsible for taking contract actions?

RESPONSE:

a) Whether the contractor had or had not violated the terms of the contract would
depend on various factors such as the extent of the implementation deficiency,
past performance, actual or potential consequences that might have been
incurred/occurred; and whether the "intent" had been met, but not the explicit
"terms".

b) Contractual remedies and sanctions for contract violations are discussed in the
answer to Question A4.

c) The Contracting Officer (AL Manager) and/or his authorized representative
would take any necessary action commensurate with the severity of the issue.
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Department of Energy Idaho Operations Office (DOE-ID) Responses
Defense Nuclear Facilities Safety Board (DNFSB) Questions On Contract Administration

OVERVIEW

The Department of Energy Idaho Operations Office (DOE-ID) is organized to provide effective
management, direction, and oversight of all work performed at the Idaho National Engineering
and Environmental Laboratory (INEEL). The chain of command for day-to-day work and
operations at all IN EEL defense nuclear facilities is from the DOE-ID Manager, through the
Deputy Manager, Office of Program Execution (OPE) Assistant Manager, and OPE Deputy
Assistant Manager for Operations, to the federal Facility Directors. The DOE-ID Manager is
the Head of the Contracting Activity, and serves as the Fee Determination Official for the
contract. The remaining positions are appointed Contracting Officer Representatives (CORs).
All positions in this specific chain of command are designated Senior Technical Safety
Manager positions. The federal Facility Directors are supported by technical staffs, which
include qualified Facility Representatives and Subject Matter Experts. The Directors for the
Divisions responsible for environment, safety, and health assistance to the line organization
also report to the OPE Deputy Assistant Manager for Operations, and the positions are
designated Senior Technical Safety Managers.

The Contracting Officer serves as the focal point for all contract matters as the government
procurement agent. The Contracting Officer provides expertise in contracting methods,
negotiations, contracting provisions, and required clauses. These personnel are expected to
provide significant business management expertise, and not necessarily technical expertise in
environment, safety, and health matters. COR authority is limited to those actions not
involving a change in contract scope, cost, terms, or conditions.

DOE-ID participated in the development of the DOE implementation plan prepared in response
to the Defense Nuclear Facility Safety Board's (Board) Recommendation 95-2 (Safety
Management). DOE-ID saw the potential of increased risk, and a corresponding reduction in
the level of protection afforded the workers, the public, and the environment, if multiple work
control systems and processes were employed at a multi-program site such as the Idaho
National Engineering and Environmental Laboratory (INEEL). DOE-ID advocated a single
process for integrated safety management, not just one which would apply to defense nuclear
facilities.

DOE-ID also recognized that the concept and practice of integrated safety management could
only be institutionalized through contracts. By approaching integrated safety management in
the broader context of the contract, several normal contract processes, mechanisms, and
remedies are available to support effective implementation. Some of these processes are
being modified, enhanced, and codified in the Department of Energy Acquisition Regulations
(DEAR) as a result of collaboration between the Safety Management Implementation Team
(SMIT) and the contract reform initiative teams.

The Board is accurate in its observation that "overall program descriptions in response to
clauses in the DEAR... are only a part of what is needed from contractors and DOE
administrators to ensure compliance with specified safety directives." DOE-ID believes that the
existing contractual processes, mechanisms, and remedies help ensure that all hazardous
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work DOE performs or contracts to perform is done under safety controls providing adequate
protection of the workers, the public, and the environment. The Department's contract
administration activities include monitoring technical compliance, inspection and acceptance,
cost and schedule surveillance, engineering evaluations, and evaluation and reporting on
contractor performance. The DEAR assigns these responsibilities to the Contracting Officer,
and defines the process for delegation of certain duties to Contracting Officer Representatives
(COR). A formal letter to Assistant Managers, Deputy Assistant Managers, and Directors
accomplishes the Contracting Officer delegation.

DOE-ID has assigned Facility Directors, Facility Engineers, and Facility Representatives to
provide day-to-day technical monitoring and evaluation of contractor performance at all INEEL
facilities. This coverage is augmented by technical support from other Division Directors and
Subject Matter Experts (SME). A graded approach is used in determining the extent of
coverage of facility work and operations, the extent of day-to-day contacts, and raising issues
with the contractor. Serious issues are elevated quickly through the chain of command, and
raised at an appropriate level with the contractor management.

The INEEL is working on a broad set of initiatives to improve work and operations
performance. The initiatives include implementation of Integrated Safety Management,
certification to the ISO 14001 Environmental Management System standard, implementation of
the Department's Enhanced Work Planning process, and achieving Star status in the
Department's Voluntary Protection Program.

A. Contracting Policy and Practices

Background

A large fraction of safety requirements DOE contractors must satisfy in performing work
for the Department are set forth as contract terms and conditions. Recent modifications to the
Department's Acquisition Regulations (DEAR) have been issued to more explicitly deal with this
matter. The Contracting Officer will playa key role in setting up safety responsibilities the
contractor assumes and shares with DOE in performing work.

A1. On what basis does the Contracting Officer decide which DOE requirements (other than
laws and regulations) and standards should be imposed by contract? In terms of the
DEAR Clause entitled II Laws, regulations, and DOE directives," 48 CFR §970.5204-78,
how is "List B" initially arrived at for a given contract?

DOE-ID Response Ai: DOE-ID establishes the "List" of contract applicable DOE Directives by
letter as indicated by clause H.18 of the INEEL prime contract. The contract clause states,
"The contractor shall comply with all applicable DOE Orders as directed by the Contracting
Officer." The basis for this initial H.18 List was DOE Acquisition Letter No. 93-8, dated August
17, 1993.

The H.18 List is maintained and modified based on the processes identified in ID Notice
251.1 B, "ID Directive System." This ID Notice establishes the objectives of the system and the
basic processes for local Directive development and application of DOE Directives to the
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contract. Specific requirements include a formal integrated safety review within DOE to
ensure technical review and consideration of operational, cost and environment, safety, and
health impacts prior to initial incorporation of a new DOE Directive in the H.18 List. In addition,
LMITCO review and comment is initiated at the earliest stage to allow for implementation
impacts to be surfaced. Negotiations occur to ensure efficient and effective transition to new
requirements. In accordance with the terms and conditions of the contract, environment,
safety, and health requirements flow down to all subcontracts.

The requirements set out in DEAR clause 970.5204-78 entitled "Laws, regulations and DOE
Directives" have been included in a draft modification, which is currently being negotiated with
LMITCO.

A2. How does the Contracting Officer become informed regarding the safety requirements of a
contract?

DOE-ID Response A2: The Contracting Officer is supported by CORs, including Subject
Matter Experts in all areas. Routine reporting is through normal supervisory reporting channels
up to the Operations Office Manager. CORs also are responsible for advising the Contracting
Officer of any changes needed in work scope, terms and conditions, or requirements
applicable to their specific contract. In addition to these processes, and those described in A1
above, the Contracting Officer is advised via acqUisition letter of any changes in Department
contracting requirements, and is responsible to adjust contracts under his cognizance
accordingly.

A3. By what processes or procedures does the Contracting Officer become aware that
contract safety requirements have been violated or have not been adequately implemented?

DOE-ID Response A3: Contractor performance relative to contract safety requirements is
monitored and evaluated on a continuing basis by federal staff assigned to INEEL facilities,
who are supported by subject matter expert, program, project, and other support staff. Facility
Directors are designated CORso Routine reporting is through normal supervisory reporting
channels up to the HCA (Operations Office Manager). As discussed elsewhere, the CORs also
have the authority and responsibility to direct correction of the situation, within the limits of their
delegated authority. These actions are coordinated with the Operations Office senior line
managers. The CORs and support staff performing technical monitoring of the contractor
performance also are responsible for advising the Contracting Officer promptly of the violation
or inadequate implementation of any safety requirements where contract remedies may be
appropriate.

A4. What courses of action are available to the Contracting Officer to (a) penalize
noncompliance with contract safety requirements, (b) ensure that noncompliance is
promptly corrected, or (c) reward a high level of compliance?

DOE-ID Response A4: The primary tool for the HCA to reward or penalize the contractor for
compliance with contract safety requirements is through the award fee process. The HCA is
the Fee Determination Official for the contract. Specific environment, safety, and health areas
of emphasis are included in the award fee criteria. The Fee Determination Official also may
make adjustments to fee earned based on significant events and trends in contractor
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performance. At INEEL, the prime contract also includes some incentive fee arrangements.
The contract includes a provision making the contractor ineligible for payment of all or part of
an incentive fee, if in the course of meeting the incentive fee component the contractor has
caused, or has contractual or legal responsibility for worker or pUblic fatality(ies); hazardous
material exposure to workers or the public exceeding regulatory limits; loss of control over
special nuclear material or classified material; willful or knowing violation of regulatory reporting
requirements; or safety performance below pertinent Bureau of Labor Statistics (5 year
averages).

The Safety and Health contract clause (I.73) and the Nuclear Safety clause (1.89) provide, in
the event that the Contractor fails to comply with said regulations or requirements of DOE, the
Contracting Officer may, without prejudice to any other legal or contractual rights of DOE,
issue an order stopping all or any part of the work; thereafter, a start order for resumption of
the work may be issued at the discretion of the Contracting Officer. The Contractor shall make
no claim for an extension of time or for compensation or damages by reason of, or in
connection with, such work stoppage.

The Nuclear Hazards Indemnity Agreement clause (1.68) provides extra-contractual
enforcement measures to the Department under the Price-Anderson Amendments Act (PAAA).
That Act authorizes the Department to issue notices of violation and/or to assess civil
penalties when a contractor violates a nuclear safety regulatory requirement. For willful and
knowing violations, the Department, pursuant to the PAAA, may also recommend to the
Department of Justice that criminal action be taken against the contractor. DOE relies on a
standard contract clause to implement these provisions of the PAAA. The clause contains a
provision to flow-down the requirements of the clause to subcontractors

As a final measure, the Termination Clause (1.99) provides a mechanism for terminating the
contract if the contractor is in noncompliance with safety requirements.

AS. When contract safety requirements are violated or improperly implemented, who bears the
cost burden of the corrective actions?

DOE-ID Response A5: When the contractor agrees the contract requirements are not being
met, it generally will proceed to find a way to remedy the deficiency. As a general rule, the
government is a self-insurer. Since the INEEL contract is a cost-reimbursement type, unless
there are willful and knowing violations by management, DOE would pay all reasonable and
allowable costs to remedy the problem, but without additional fee. Fines, and the cost of civil
or criminal proceedings in any court, are generally not allowable costs. The contractor's fee is
at risk and could be affected significantly if it violates or improperly implements safety
requirements. Where the safety problem results in a DOE-ID Contracting Officer directed
suspension of all or any part of the work, contract provisions call for the Contracting Officer to
issue a start order for resumption of work at his discretion. In this case, the contractor is
barred from any claim for extension of time or for compensation or damages by reason of, or in
conjunction with, such work stoppage.

A6. What corrective actions can a Contracting Officer take when some term or condition of a
formal Authorization Agreement is violated? When other mutually agreed-upon safety
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terms and conditions are violated?

DOE-ID Response A6: There are currently no Authorization Agreements at INEEL. The
contract terms and conditions for environment, safety, and health apply to all work performed
under the contract, and are adequate for defining the safety envelope for most low hazard
work. The contract terms and conditions also define when the contractor must obtain DOE
approval for safety basis documents. There are contractual and non-contractual remedies
available to the Contracting Officer and the CORs for violations of contract terms and
conditions, or for deviations from a facility safety basis. For a violation of the Safety Analysis
Report Technical Safety Requirements, the contractor is required to follow formal procedures
for resolving the safety issue. Contractual remedies for failure to meet these requirements
include DOE-ID directing suspension of a specific work activity, or suspension of all work under
the scope of the contract. These options could be exercised if the contractor failed to take
timely, effective, and appropriate action. There are also non-contractual remedies that would
be used in addressing performance problems that do not flow from a violation of a contract
term or condition. An example would include a formal letter identifying deficient performance,
and directing the contractor to prepare a corrective action "get well" plan. Other contractual
remedies include termination of the contract, and the SUbsequent debarment or ineligibility of
the contractor.

A7. What are DOE's safety training and qualification requirements for Contracting Officers
who are responsible for defense nuclear contracts?

DOE-ID Response A7: All positions in the chain of command of line direction for defense
nuclear facilities are designated Senior Technical Safety Manager positions. The federal
Facility Directors are supported by technical staffs, which include qualified Facility
Representatives and SUbject Matter Experts. The environment, safety, and health Division
Director positions are designated Senior Technical Safety Managers. The DOE-ID Manager is
the Head of the Contracting Activity, and the remaining positions are appointed Contracting
Officer Representatives. Contracting personnel must meet requirements prescribed in the
Federal Acquisition Reform Act of 1996, P.L. 104-106 and FAR 1.603. Personnel as
designated Contracting Officers must further meet the requirements of DOE Order 541 ,
"Appointment of Contracting Officers and Contracting Officer Representatives." Training
requirements of CORs also are identified in this order. The order requirements principally
focus on contracting, business, pricing, and contract law matters.

A8. What staff support, technical and legal, is provided to the Contracting Officer on a day-to­
day basis with respect to contract compliance issues that involve safety?

DOE-ill Response A8: The Contracting Officer has the complete matrix organization available
to him on a day-to-day basis to assess contract compliance issues involving safety. This
matrix organization includes technical monitors familiar with all aspects of safety issues,
financial analysts familiar with the contractor's costs and accounting system, and attorneys
familiar with safety and compliance issues. Specific individuals have been designated to act
as Contracting Officer Representatives (CORs) for functions such as technical monitoring,
inspection, testing, and other functions of a technical nature not involving a change in the
scope, price, terms or conditions of the contract. The designation is in writing and contains
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